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Motion to Suppress:

Attacking the Voluntariness of a Confession in Wisconsin
By: Attorney Alejandro Lockwood*

Wsconsin’s policy to require police to electronically record custodial interrogation of persons accused
of committing a felony marks an extraordinary evolution in the way the state investigates and
prosecutes crimes. Many would describe this development as a revolution in the way our clients have
traditionally been treated in interrogation rooms all over our state. There is no doubt that the benefit to our
clients will be tremendous. No longer will they be subjected to the tyranny of the interrogation room, where
slick, well-prepared detectives could sew up a confession by using coercive tactics and then lying about
what your client said. The new reality is that many investigations will not result in criminal charges and those
that are will proceed to trial lacking the essential advantage of a confession.

In those cases where police managed to get a confession, we have the solemn obligation to determine
whether they violated the Constitution. Just because some interrogations are being recorded does not mean
that the number of motions will decrease. What it means is that we have an obligation to do it better,
because the hearing will be less about credibility issues or factual disputes about what was said. We will get
arare chance to argue and prevail on legal substance.

Despite this technological safeguard against coercive tactics, law enforcement will continue to exploit
suspects who are mentally or emotionally vulnerable in order to get a confession and solve their cases. The
motion to suppress statement is the best vehicle to ascertain what happened in and out of the interrogation
room and will provide you with a preview of the challenges you will face during the trial of a false confession
case.

Occasionally, the hearing will reveal glaring mistakes such as the police’s failure to read the Miranda
warnings, failure to scrupulously honor your client’s request not to be interrogated and failure to honor your
client’s request for counsel. In other circumstances, the hearing will help you uncover important factors such
as police use of lengthy interrogation sessions, sleep deprivation and isolation designed to break your client’s
free will and render him or her more vulnerable and susceptible to police interrogation.
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Preparing the Motion to Suppress

Preparing an effective motion to suppress a confession requires groundwork. The following steps can help
you determine whether your client fully understood his rights and whether he may have been coerced into
confessing.

One of the most important steps to undertake is the client’s interview. Start by developing a narrative of his
social history. The social history may reveal important features of his personality that may have contributed
to your client succumbing to police questioning during the interrogation.2 Your client’s education is an
important component of the social history.

Examining your client’s education and 1.Q. are important because having a limited education and low 1.Q.
could render him susceptible to police interrogation.2 Alow 1.Q. could have interfered with your client’s
ability to understand the Miranda warnings, and also his ability to waive his right to remain silent and his right
to counsel. For example, assessing his literacy level is something that can be readily ascertained by having
him read a portion of the Miranda warnings and then asking if he can explain to you what those rights mean.
Ask about his highest grade of schooling achieved. Find out if he attended special education classes and
whether the school made any special accommodation in connection with a learning disability. If he is not of
school age, discover how he supports himself. Many of our clients are afflicted with mental disabilities and
receive supplemental social security income. It would be helpful to examine Social Security records as they
may contain valuable information regarding your client’s disability. These records may also reveal a history
of alcohol and drug abuse.

You may also discover that English is your client’s second language. You have to be especially careful when
assessing whether the client is fluent or not. | recommend that you find a person who is fluent in his native
language to determine whether your client really understood his constitutional right to remain silent and to
have an attorney.2 We cannot disregard the role of culture in the context of the interrogation process when
interviewing clients who were born in a foreign country and may not understand some of the fundamental
tenets of our constitution. In many countries, criminal suspects do not have the right to remain silent and are
presumed guilty. It might be helpful to do some research ahead of time in order to determine the existence of
a cultural barrier that may have rendered your client vulnerable and compliant to police interrogation.

Corroboration of what your client has told you about his education and mental health is a critical aspect of
the investigation process. Interview his relatives, friends, teachers, school administrators and treatment
providers in order to establish the nature of his mental or emotional vulnerabilities. If there isa lack of
treatment records, consult with an expert that could perform an 1.Q. or general psychological test. Some
psychologists are able to evaluate the suspect’s Miranda comprehension and suggestibility to coercive
interrogation by administering the Grisso Comprehension and Gudjonson Suggestibility Scale tests.4

With the help of your client, recreate a time line of the events that led to his arrest and subsequent
interrogation. It might be difficult for him to recreate a traumatic or painful event. For instance, in determining
the passage of time in a jail or other detention facility, ascertain whether he could see a clock or a window.
Awindow might allow the client to see whether it was day or night when he was interrogated. Also, find out
how many times he was offered food or water during the detention. From time to time, the jail might track
your client’s movements in and out of the cell to the interrogation room providing a more accurate account
of the passage of time and powerful evidence during your suppression hearing establishing proof of your
client’s lengthy and unconstitutional detention.>



Visit the jail or detention facility, in particular the room where the interrogation took place. Take
photographs and measure the room. Find out whether the interrogators controlled the temperature of the
room by paying attention to the presence of a thermostat and whether there are windows or vents to the
outside that if opened might allow the room to get very cold during the winter. The temperature of the room
might be self-evident. Make sure to bring an investigator with you so that you have a witness who could
testify to this fact. Of course, your attempt to examine the scene of the interrogation should be undertaken
after your client’s interview. Hopefully, you will be able to elicit from your client information that could help
you determine where to most effectively focus your investigation.

Thoroughly research your client’s criminal record. If he has been arrested and convicted before, find out if
the state relied on a confession to obtain the conviction. In some circumstances, his experience with police
might be very limited. Find out if those police contacts resulted in an arrest or charges filed.

Itis critical that you conduct an investigation of the individuals who interrogated your client. Talk to other
lawyers with clients who may have encountered circumstances similar to those experienced by your client.
Utilize Wisconsin Open Record Lawé to obtain information from police and fire commissions, disciplinary
hearings, and personnel records. Bad cops tend to act consistently and are often involved in civil litigation.
Checking to see whether the police witnesses in your case are involved in civil litigation as a result of police
brutality claims or other misconduct would provide you with valuable information for your suppression
hearing. In some jurisdictions you may be able to subpoena personnel records that might potentially include
the training records of the police witnesses, which might also include specific training in interrogation
methods and techniques.

The next step is to carefully plan the cross-examination of the interrogators. Often times you are not going to
have an electronic record of the event, so you will have to virtually recreate the conditions that existed
during the interrogation as best you can with the help of hostile witnesses. Do not be afraid. Think of the
cross examination as the deposition of the interrogators before trial. Be prepared, intransigent judges will
block every attempt to limit your cross, arguing that you are wasting their time. Many judges believe that
once the prosecutor offers testimony that your client has been told or has read all rights and admonitions
required in Miranda and indicates that he understood them the hearing is over.Z They are wrong! Our
clients have the right not only to challenge compliance with Miranda but also compliance with the 6™
Amendment right to counsel and, very importantly, the right to challenge the voluntariness of their
statement. In fact, failure to conduct a hearing to suppress the defendant’s allegedly involuntary statements
to police constitutes reversible error.2 The best way to counter misconceptions about confessions is by
taking control of the hearing. You accomplish this by demonstrating your knowledge of the law of
involuntary confessions.

Attacking the Voluntariness of the Confession

In order for the court to determine the voluntariness of a confession it has to apply a “totality of the
circumstances” test, which takes into account factors such as the personal characteristics of your client and
contrasts them against the psychological and other external pressures utilized by the police.22 The totality of
the circumstances may indicate that a confession was not voluntary, even though your client read and
understood his rights.

Questions regarding the amount of time your client remained in custody before arraignment;1 whether he
was allowed to communicate with the outside;*2 whether the police threaten him;2 whether he was
physically abused; whether police promised leniency;% the length of the interrogation; whether police



confronted him with fraudulent and improper evidence against him;i are all legitimate and necessary areas
of inquiry into the voluntariness of a statement.

Many police witnesses will invariably deny using any particular technique or stratagem during the
interrogation of a suspect. Questions about the approach adopted by the interrogator during an interrogation
of a suspect are important because the approach selected may render the confession involuntary.2€ Police
have an aversion to admitting that the interrogation of a suspect is undertaken as part of a systematic plan to
extract a confession, because they want to give us the impression that the confession is 100% voluntary.
Their adoption of this approach during the hearing is probably helpful to your client but counterproductive to
the state particularly in very serious cases where it is unlikely that the interrogator approached the suspect
withoutany or little preparation.

Begin your questions by addressing the interrogator’s belief that he is an excellent, knowledgeable
investigator. Approach questions about their training from a general perspective without specifically
connecting their training to the interrogation of your client (you can do it later). You may also have
information from personnel records about the interrogator’s training. Question the interrogator about his
knowledge of the case. Find out if they have an opinion as to the strength of their case against your client.
Ask the interrogator about previous interrogations and inquire as to how he handled a suspect’s denial.
Definitely ask how the interrogator moved from a denial to an admission in those cases and eventually in
your case.

Many interrogators will readily disclose the use of themes, monologues and stories to get an admission. For
example, in arape case, the interrogator could use the theme of consent to get the suspect to admit to
having sexual intercourse with the accuser. In a shooting or stabbing case, the issue of self-defense or
defense of others could be presented to the accused to induce him to confess. The use of these techniques
during an interrogation could be regarded as “improper police practices” particularly in those cases where
you could show that your client actually believed that the interrogator’s statements discussing the possibility
of charging him with a less severe charge, obtaining a lesser sentence from the court as a result of his
cooperation, etc., would constitute a coercive promise of leniency.2

Question the interrogators about factors that would render your client more susceptible and vulnerable to
police interrogation. Determine whether he was given food and water.2 Try to get a specific response from
the interrogator particularly in those cases where a long, protracted interrogation is alleged. Interrogators are
often with your client only during their assigned shifts and may not be aware whether or not he received any
food or water during preceding or subsequent shifts.

Pay close attention to events surrounding your client’s arrest such as receiving medical attention and
medication. Police may have interrogated him while receiving emergency care, before and after surgery.2 If
this is the case, subpoena the medical records to establish his physical condition. They could also reveal
valuable information such as the types of medications used and prescribed to your client. Consult the
Physicians’ Desk Reference (PDR), which is the standard prescription drug reference for medical doctors to
determine what impact the medication had on him. Of course, these suggestions are merely part of the
groundwork you have to undertake if he claims his physical condition played a significant role during the
interrogation.

Events preceding the client’s arrest and interrogation might show his intoxication.2 It is essential to lay an
adequate foundation during the motion hearing to establish that police used his intoxication to their



advantage in order to induce a confession. Subpoena all the officers involved in the arrest to ascertain your
client’s condition at the time of his arrest. Many times, the arresting officers (who are not involved in the
interrogation process) will report your client’s physical condition at the time of the arrest. Also, various
police departments rely on civilian personnel such as police recruits to work the booking rooms. Find out if
they prepared any reports concerning the condition of your client during booking. Many police departments
scrupulously maintain booking records that include physical and mental health information as protection
against potential lawsuits. They also perform breathalyzer tests if they suspect the inmate is intoxicated, again
to prevent potential litigation. Ask if they have a video camera in the booking room. If he was under the
influence of narcotics have him tested for drugs as soon as possible. Ascertain whether he has a documented
history of serious alcohol or drug addiction in order to determine whether he experienced alcohol or drug
withdrawal during the interrogation.Z The objective is to present evidence to the court, which shows your
client exhibited physical signs of intoxication before and during the interrogation.2

Another important factor that could render your client more susceptible during his interrogation is sleep
deprivation.2 You should pay particular attention to this factor when you are alleging that his confession was
obtained after being detained for an unreasonable period of time.2 In circumstances where police used
relays of investigators to conduct multiple interrogations over the course of several hours or even days,
consider hiring an expert who could testify about the short and long term effects of going sleepless.Z Keep
in mind that sleep deprivation is also regarded by many as a form of torture.2

Determine if the police kept any records that could help you recreate not only your client’s movement in the
jail but also where police kept him during the interrogation process. For instance, the Milwaukee Police
Department tracks a suspect’s movement in the jail following their arrest and booking by the use of what are
commonly known as “movement cards.” Have the client specifically describe where he was kept when not
being interrogated. It might be a very important fact to discover if he was kept in a booking room
surrounded by other inmates without access to a place to rest. Even if the client was placed in an individual
cell, your inquiry is not over. | have clients who have painfully described their lockup in a city jail cell as
cruel and inhumane. Start by asking whether the cell had a place to lie down. You will often discover that
many cells do not have a soft pad but rather hard, cold concrete. Were there any lights in the cell? Was the
room lit continuously from inside or from the hallway? When was food or water provided? How many
times? Was he allowed to change to clean clothes? What about the ability to bathe or brush his teeth? How
many times did police wake your client up?

Attacking the Sew Up Confession

Another important area that you should carefully scrutinize is whether or not your client’s interrogation
resulted ina “sew up” confession. In Wisconsin, it is generally recognized that although a suspect “may be
detained by police and interrogated to secure sufficient evidence to either charge him with a crime or to
release him, the police cannot continue to detain an arrested person to “sew up’ the case by obtaining or
extracting a confession or culpable statements to support the arrest or the guilt.”2 Application of what is
now regarded as the Phillips rule in circumstances where a suspect has been held in custody for an
inordinate amount of time before a confession is extracted depends on the purpose and legitimacy of the
delay.2

Close analysis of the purpose and legitimacy of the delay is critical to the determination of whether your
client should have been released or charged. Your objective during the motion hearing is to elicit facts that
will support a finding that the police unreasonably prolonged the detention of your client in order to extracta
confession that would *“sew-up” the case for the police.



The State has an affirmative obligation to prove that the delay in your case was for a legitimate purpose.
Legitimate reasons for the delay include: to verify a defendant’s story;2 to actually complete the investigation
of a crime;2 to locate alibi and other witnesses;= to acquiesce to a defendant’s request to take a
polygraph;2 to detain a defendant pending another charge;= to provide a defendant with medical
attention;% where defendant confesses to other crimes during the original questioning, or evidence of other
crimes is discovered;3 or when the defendant spends most of the time during detention sleeping or visiting
relatives.3

Of course, you also need to carefully examine the length of your client’s detention.2 The longer the client
remains in custody, the stronger the evidence of overbearing pressure to obtain a confession or inculpatory
statement. &

Attacking the Use of Lie Detection Methods

Although the practice of using lie detection methods such as polygraph examinations or voice stress
analyzers in conjunction with the interrogation of suspects is not widely present in many criminal cases, they
continue to be an integral part of major criminal investigations involving homicides and sexual assault of
children cases.

In Wisconsin, if the post-polygraph interview is so closely related to the mechanical portion of the polygraph
examination that it is considered one event, the statements are inadmissible.£ This is consistent with the
general rule that polygraph test results are completely inadmissible in criminal proceedings.42 Whether a
statement was made as part of or discrete from the polygraph process is determined upon consideration of
the totality of the circumstances.£ Carefully consider the time elapsed between the mechanical or electronic
testing and the post-polygraph interview. For instance, an interview which took place six days after a
polygraph examination has been found to be totally discrete from the examination which preceded it
Other factors you should take into account when evaluating if the post-examination interview was discrete
from the polygraph test would be (1) whether the defendant knew the examination was over; (2) whether
the defendant had been disconnected from the polygraph machine; (3) whether the post-examination
interview took place in a separate location distinct from the location of the polygraph; (4) whether defendant
understood that answers to questions asked after the test were separate from the polygraph examination
and (5) whether there is a specific chronologically measurable break between the examination and the start
of the interrogation.%

During your cross of the polygraph examiner/interrogator explore if the examiner specifically delineated the
mechanical portion of the polygraph from the interrogation of your client. For example, determine whether,
following the mechanical portion of the polygraph exam, the interrogator informed your client of his Miranda
rights. Some interrogators might avoid taking this step, because it may send a signal to the suspect that
something different is taking place consequently endangering the polygraph stratagem. Your objective is to
establish that the interrogator did not act or treat the post-polygraph interrogation as a separate event.

A critical factor to examine is whether the interrogator used the results of the polygraph examination to
confront your client. The practice of informing the suspect that he has failed a polygraph test can, under
some circumstances, become a coercive tactic designed to make the suspect confess and can undermine the
voluntariness of his confession.4: Consider the following remark about the use of lie detection devices as a
coercive strategy during an interrogation:



One of the most common and influential evidence ploys involves lie detecting machines—whether polygraph
devices or voice stress testers. While the nominal purpose of a lie detection test is to diagnose the subject as
truthful or deceptive, the primary function of any lie detector testadministered during an interrogation is to
induce a confession. By creating the impression that the procedure is infallible and by playing on a suspect’s
fear of arrest, the lie detection examination can be a powerful pseudoscientific tool of persuasion and
manipulation. ... The effect of negative lie detector results, in conjunction with other false evidence ploys,
can be so devastating that it can actually shatter a person’s belief in his innocence as well as convince him
that he will be convicted.£

Contrast police use of lie detection devices during an interrogation from those situations in which police
confront a suspect with physical evidence such as the discovery of fingerprints or DNA evidence. The
detection and removal of a fingerprint during a criminal investigation as an evidentiary item can be subjected
to scientific analysis. The results of a polygraph examination, however, so far defy the rigors of strict
scientific analysis. In other words, a suspect can physically test the assertion his fingerprints have been found
in the crime scene by the scientific method. A suspect, however, would feel powerless to challenge the
opinion of the polygraph examiner even if he were factually innocent of the accusation.

No Recording, No Confession?

Invariably, in dealing with electronically recorded interrogations you are going to have to deal with cases
where no recording was made because the tape recording broke down, the detective failed to turn it on or
the pause button was inadvertently pressed during a critical moment in the interrogation. Courts in Alaska
and Minnesota have upheld the admissibility of statements made when no functioning recording device was
available;¥ when there is no evidence that police deliberately failed to start the recording device;* or when
the recording was inadvertently erased or destroyed.2! Nevertheless, should a statement be admissible at
trial when law enforcement willfully and intentionally erased, destroyed or otherwise interfered with the
recording of a custodial interrogation?

The answer to this question generally depends primarily on the legislation that mandates electronic
recording. Contrast our state policy requiring audio or visual recording of a custodial interrogation of a
person suspected of committing a felony with that of our neighbor Illinois.22 The law in lllinois mandates that
police officers record certain custodial interrogation and establishing that any oral or written statement of an
accused shall be presumed inadmissible as evidence in a criminal proceeding for homicide unless “an
electronic recording is made of the custodial interrogation” and such recording “is substantially accurate and
not intentionally altered.”2 An intentional violation of the Minnesota Supreme Court’s rule requiring
electronic recording could potentially result in the suppression of the statement at trial as well: “In the
exercise of our supervisory power to insure the fair administration of justice, we hold that all custodial
interrogation including any information about rights, any waiver of those rights, and all questioning shall be
electronically recorded where feasible and must be recorded when questioning occurs at a place of
detention. If law enforcement officers fail to comply with this recording requirement, any statements the
suspect makes in response to the interrogation may be suppressed at trial.””*

Even after we establish an intentional violation of the statute we may not be able to get the statement
suppressed as the fruit of the poisonous tree. Unfortunately, the doctrine is a constitutional principle and
does not apply to statutory noncompliance.®2 On the other hand, in our arguments we must insist that the
policy concerns expressed in Jerrell in connection with juvenile interrogations remain as vital and critical in
the interrogation of an adult suspect as well 2 Lastly, if you are able to demonstrate the purpose and
flagrancy of the official misconduct in the selective destruction or editing of the electronically recorded



confession, ask the court to sanction the state by suppressing any police statement that seeks to recreate
that which the police intentionally destroyed.

Conclusion

In a society where police are increasingly under a tremendous amount of pressure to reduce crime and
produce results, we have the responsibility to utilize every resource at our disposal to make sure that the
principles enshrined in our Constitution are not blatanly ignored and casted aside because it inconveniences
the public, police and the prosecutor. We should view our motion practice as a vehicle to redeem not only
important constitutional rights, but fundamental human rights as well, which are, after all, essential
components of most modern, progressive and just societies.
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