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Asperger’ssyndrome (AS) isaneurologically based disorder classifiedintheDSM asaPervasive
Developmental Disorder.! IndividuaswithASarecharacterized by their obsessive routinesand
preoccupation with aparticular subject, sometimesto the point of being pedantic. They usually are
extremdly litera ininterpreting language and may expresstheir thoughts quite openly, without regard to
socia customs. Frequently they are unableto accurately interpret and respond to social cuessuch asbody
languageor facia expressions.2

Diagnosing Asperger’s Syndrome

Expertsdisagree whether Asperger’s Syndromeisahigher functioning form of autism or iscompletely
distinguishablefromautism. Thiscontroversy may cause expertsto disagreeon diagnosing anindividual.
Anexpert who believesA Sisahigher functioning form of autism may bereluctant to diagnoseanindividua
ashavingASif theindividual doesnot havethe usua characteristicsof autism, evenif they meet the
Asperger’scriteriainthe DSM .2 An advantage of classifying A Swithin the autism spectrumisto access
funding for treatment and research whichismorereadily availablefor autism disorders. Autismand
Asperger’sareclosaly related but, unlike autism, ASisnot characterized by cognitive or language delays,
athough peoplewith AS often have difficulty using appropriatelanguageinasocia context.4 Likeautistic
individuas, peoplewithAShave significant and sustained socia and behavior impairmentsand frequently
need financia and emotiona support to reach their potential.

Asperger’s Syndromewas added to the DSM in 1994. BecauseA Shasonly recently been recognized as
adisorder, many individualswithAS, especially adults, are either misdiagnosed or undiagnosed.® The
prevalence of Asperger’ssyndromeisatopic of significant debate. While some expertsestimatethat 2to 5
childrenin 10,000 havethe disorder®, otherssuggest that 1in 200 isacloser estimate.” Expertsagreethat
ASismoreprevaentinboysthangirls.

Asperger’sSyndromeisdifficult to diagnose. IndividualswithAsperger’smay exhibit avariety of
symptoms, some of which may be present inindividua swho do not haveAsperger’s. Thediagnosisis
reached because of the number of symptoms, theintensity of the symptomsand the duration of the
symptoms. Asperger’sisa‘“rule-out” diagnosis, that is, other explanationsfor the symptoms must be



considered and rejected beforediagnosingAS 2

Tofurther complicate reaching an accurate diagnos sfor undiagnosed adults, some symptomsof Asperger’s
maly |essen asaperson ages. Undiagnosed adultswho otherwise would have beenidentified ashavingAS
whenthey were children may be still addressing theresidual sof Asperger’s, even with reduced symptoms.
ASisalife-long condition andindividual sdo not recover from Asperger’ sbut their symptomsmay become
more contained over their life span.®

Representing Clients with Asperger’s Syndrome

Crimina defendershavethe often difficult task to provide explanationsfor client behavior. Based onthe
number of childrenwho arecurrently identified ashavingAS, itishighly likely that asignificant number of
clientsinthecrimind justice system have Asperger’ssyndrome. Itisalso highly likely most of theseclients,
especialy those over theage of 25, areundiagnosed. Criminal defense attorneysneed to recognizethe
symptoms of Asperger’ssyndrome and, in appropriate cases, request expert help in determining an accurate
diagnoss.

Indicatorsfor apossibleASdiagnosisinclude:

Impaired ability toidentify and regulate socia cuesand convention, such aseyegaze, facia
expressions, body language, gestures

L ack of social and emotional reciprocity and empathy, appearance of self-centerednessand
ingengtivity

Limited understanding of emotions

Development of specid intereststhat areunusual inthelr intengity and focus

Strong preferencefor routine and consi stency

Inability to devel op age appropriatefriendships, often resultingin socid isolation

Marked difficulty ininteractingwith others

| nappropriate response to sound or other sensory input

Fascinationwithwater, lightsand reflections

Spinning or twisting objectsor self, or engaging in hand or finger flapping

Lack of inflectionin speech

Laughing or gigglinginappropriately

Persistent preoccupation with partsof objectsrather than the object asawhole

blunt or tactless statements

Defiant, argumentative, stubborn or belligerent behavior

Impaired motor ability, clumsinessand poor posture

L ack of understanding of humor, sarcasmor small talk

Honest tothe point of interfering with functioning

Believeseveryone knowswhat they know and everyone seestheworld they way they seethe
world

Disinterest in pleasing othersor sharing experiencewith others



Indicatorsnot usualy associated withASare

Mental retardation

Delay indeveloping language skills, salf-help skillsand curiosity about the environment
Lack of desireto communicate

Poor memory and poor concentrationt®

Caution must be exercised when attempting to identify individuaswho haveAS. Sometimesanindividual
who hasASisnot easily distinguished from anindividua whoissimply eccentric. Thereisatendency inour
cultureto categorizeindividual swho do not fit standard behavioral normsashaving amental disorder when
inreality they aresmply abit odd.*:

Clientswith Asperger’sshould be held accountablefor their behavior. However, some behavior liesoutside
of their control and thisshould be recognized by the criminal justice process. Becauseindividuaswith
Asperger’ sare susceptibleto sensory overload, any contact with law enforcement may cause problems.

For example, theflashing of ared light onapatrol car may cause aperson withAsperger’stoflee. They
may bevery sensitiveto touch and any attempt to restrain them may causethemto strikeout. Becauseof a
lack of socid awareness, they may not recognize the authority of the police and may not follow their
directives. Interrogation techniquesof policemay resultinafaseconfession. IndividualswithAsperger's
frequently fedl i1solated and may agreewith just about anything afriendly interrogator asserts, resultingin
falseconfessons.’z

Court appearancesare outside of their normal routine and, even though individua swithAsperger’s
commonly areof averageintelligence, the courtroom setting may causeanindividua withAsperger’sto
appear incompetent. Understanding the pleaisnot likely to beaproblemfor anindividual with Asperger’s
but the setting inwhich the pleaistaken may be. Further, someindividualswithAsperger’sarepainfully
honest and may trandatethepleasoliteraly that itisdifficult to completethe colloquy. Althoughthe person
with Asperger’smay beguilty of committing an offense, he or shemay not haveintended to commit the
offense. Offenses such asmaking threatening statements, tel ephone stal king, inappropriate sexual advances,
being an accompliceto falsefriendsand disorderly outbursts are often committed because they misinterpret
socid gtuations

In making recommendationsfor appropriate sentencesfor individual swith Asperger’s, defenseattorneys
should focuson prevention of future behavior rather than strict punishment for thecrime. Theusua
sentences based on confinement with many others, such asjail sentences, are smply not appropriatefor a
personwith Asperger’ s M ore gppropriate dispositionsmight use their strengths, such astheir intelligence
level, and should be designed to minimizethe requirement for interactionin social or communal settings. In
somecases, community serviceinvolving computer work may beasuccessful form of punishment.
Defenders should be awarethat individual swith AS often do not appear to beremorseful. Thisdoesnot
mean that they are callousor haveadisregard for others, but expressing remorseto adecision maker with
accuracy may bevery difficult for them.2>-



What can adefense attorney do to better represent an individual who may haveAsperger’s Syndrome?

1.

10.
11.

12.

13.
14.

If possible, obtain an assessment from an expert inAsperger’s Syndrome. If nofundingisavailable
andyour clientisunder theage of 22, the school district may providean assessment. If your client
isover 22, you might ask the devel opmental disability board to providethe assessment, if you are
unableto hireyour own expert.

Ininterviewswiththe client, be patient and attempt to appreciate your client’sview of theworld.
Dr. Hugh Johnston from the University of Wisconsin Medica School said hefindshisAsperger’s
clients“wonderfully ddlightful”, perhapsadescription difficult to appreciate during afrustrating
interview, but aworthy goa to keep in mind.

Reduce sensory input asmuch as possible by conducting theinterview in aquiet place with soft
lighting. Idedlly, theinterview room should belarge enough to allow the client to move or paceif
necessary.

Allow your client to hand-flap, especially if your clientisstressed. Hand flapping may bring routine
tothestuationfor your client.

Useaquiet or moderatetone of voice.

Do not touch your client without asking. Light touchesmay be particularly painful for peoplewith
AS.

Do not usemetaphorssuch as“Don’t pull my leg” or phraseslike“hardtime.” Asperger’sclients
arevery literd intheir interpretation of language.

Avoid using pronounsasmuch aspossible.

Do not expect your client to respond to any body language, such aschecking your watch or rolling
your eyes.

Do not interpret lack of eye contact asdeceit or disrespect.

Understand that you may need to repeat questions or ask the questionsin adifferent way. Do not
usestatementssuch as” | would likeyou to tell mewhat happened” todlicitinformation. Your client
may not respond becausein effect you aretelling him what you would like, rather than asking your
client totell youwhat happened.

For themost accurate response, ask open ended questions. Leading questionswill sometimes
produceincorrect answers.

Addressoneissueat atime. Try not to ask compound questions.

Shorter interviewsareusually better. Thismay require morethan oneinterview butitislikely to
produce more satisfying results. 2>

Locating Resources for Clients with Asperger’s Syndrome

Althoughinformation on adultswith Asperger’ sissomewhat scarce, several websitesoffer informationfor
expertsand otherswho have contact with individua swithAS. TheAutism Research Centreat the
University of Cambridgein London hasan Adult Asperger Assessment Tool (AAA) availableon-line, along
with anarticledescribing thetool. Their websiteishttp://autismr esear chcentre.com. Thistool may be
hel pful to attorneysfor ng whether aclient may haveAS.




TheAutism Society of Wisconsin, www.asw4autism.or g, hasauseful websitethat includeslinksto local
chapterswith namesof loca experts. TheAutism Society of Wisconsinislocated in Two Riversand thetoll
freenumber is888-4-autism.

The Department of Health and Family Servicesmaintainsawebsitethat includesinformation onliving
arrangementsfor individuaswith disabilities. Their websiteishttp://www.dhfs.state.wi.us/Disabilities/
Physical/lL Cs.htm.

TheOnlineAsperger Syndrome Information and Support (OASIS) websitelocated at www.udel.edu/
bkir by/asper ger/ provideslinksto materia sthat explain ASincluding essaysof individuaswho have

Asperger’s.

TheWaisman Center in Madison conducts research on A utism Spectrum Disordersand hasaclinicfor
peoplewith devel opmentd disabilities. The DD Clinic providesdiagnostic and treatment assessmentsto
adultswithavariety of disabilities, including autism. For residentsof Dane County, the\Waisman
Community TIES(Training, Intervention and Eval uations Services) program providestherapeutic
interventionsfor children and adultswith disabilitieswith about 30% of autisticindividua srepresenting their
caseload. TheWaisman Center islocated onthe campusof the University of Wisconsin and their phone
number is608-263-5940.

Whileclientswho have Asperger’s can be quite challenging, they also deserveto be understood and treated
fairly by thejustice system. They should not be punished for behavior that isout of their control. An
accurate diagnosisof Asperger’s Syndromemay explainthe basisfor thecriminal behavior, with future
behavior being more adequately controlled through accessto community trestment programs. With
appropriate punishment for the behavior and support to addresstheir i ssuesin the community, clientswho
haveAsperger’ssyndrome can lead productive crime-freelives.

Accordingtothe DSM-IV-TR, diagnostic criteriafor Asperger’s Disorder are:

A. Quditativeimpairment insocid interaction, asmanifested by at |east two of thefollowing:
(1) markedimpairment intheuse of multiple nonverba behaviorssuch aseye-to-eyegaze,
facial expression, body postures, and gesturesto regulate socia interaction
(2) faluretodevelop peer relationshipsappropriateto developmental level
(3) alack of spontaneous seeking to share enjoyment, interests, or achievementswith other
people(e.g., by alack of showing, bringing, or pointing out objects of interest to other
people)
(4) lack of socia or emotional reciprocity
B. Restricted repetitive and stereotyped patternsof behavior, interests, and activitiesasmanifested by
at least oneof thefollowing:
(1) encompassing preoccupation with one or more stereotyped and restricted patterns of
interest that isabnormal either inintensity or focus
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(2) apparently inflexibleadherenceto specific, nonfunctiona routinesor rituas

(3) stereotyped and repetitive motor mannerism (e.g., hand or finger flapping or twisting, or
complex whole-body movements)

(4) persistent preoccupation with partsof objects

C. Thedisturbancecausesclinicaly sgnificantimpairmentinsocial, occupationd, or other important
areasof functioning.

D. Thereisnoclinicaly significant general delay inlanguage (e.g., Snglewordsused by age2 years,
communicative phrasesused by age 3 years).

E. Thereisnoclinicaly sgnificant delay in cognitive development or inthe devel opment of age-
appropriate self-help skills, adaptive behavior (other thanin socia interaction), and curiosity about
theenvironment in childhood.

F. Criteriaarenot met for another specific Pervasive Devel opmental Disorder or Schizophrenial”
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