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published by the Wisconsin Association of Criminal Defense Lawyers. It is reprinted here with WACDL's
permission.

To provethe crime of arsoninWisconsin, the prosecution must prove that the defendant “ by meansof fire,
intentionally damagesany building of another without the other’sconsent” ! Attorneysundertaking the
defense of an arson casefor thefirst time should approach with caution. At first glance, it may seem that
such casesareeasily defended asmerely based on circumstantial evidencefound at thefire scene.
However, defense attorneysusually get the case months and sometimesyearsafter the ashes of thefirehave
cooled and been landfilled. That putsthem at adecided disadvantageinthat they are stuck with only the
evidence collected and preserved by witnesseswho may have interestsopposed to or indifferent to that of
theclient’s.

Thefiredepartment. Thefirechief of amunicipdity isastatutory fire cause expert for thosefires
occurring within hisor her bailiwick.2 They are often right on with their conclusionsbecausethey are
privy totheobservationsof ‘firg-in’ firefighterswho make observationsof thefire scenewhilethey are
fighting thefire and beforethe sceneisdisturbed. However, exceptinthelarger cities, they arenot
usudly trained investigators. Itistheir job to put out fires.

Adjusgter sfor thefireinsurancecompanies. Theseare usually very experienced investigatorshired
and employed by insurance companies. Aninsured who setshisown house onfireforfeitshisinsurance
coverage. Therefore, thereisalwaysan inquiry madeinto theinsured sfinancia statusinasuspicious
fire. In order to be paid, theinsured must swear under oath that he did not set thefirein adocument
called aSworn Statement in Proof of Loss:2 All policiesaso givetheinsurance company theright to
take sworn statements under oath of theinsureds and question them on the sameissuesthat would be
the subject of acrimina complaint. Thereisno 5thAmendment Right availableto refuseto comply.
Furthermore, solong asno mdiceisinvolved, theinsurance company’sinvestigation can beturned over
to prosecutorson demand - and viceversa? Itistheadjuster’sjob to pay claimscovered under the
policy - no more, noless.

TheFireMar shall. Most defense counsel don't realizeit but arson investigationisafunction of the
Department of Justice.® FireMarshalsare DOJemployees.® They comeup theranksascriminal
investigators. However, though they get alot of formal training infire causation, most have no
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experience asfirefighters. They areformidable becausethey know how to take statementsand prepare
acrimina case. They can enter fire sceneswhen they have probable cause and awarrant.” They aso
havethe power to call quasi-judicial inquests? Itistheir job to get the accused convicted.

Becaused| theseinvestigatorsare potential expert witnesses, itisvita that the defense obtain copiesof al
their files. Whilethe prosecution’sfile may contain no excul patory evidence, theinsurance company’sor fire
chief’sfilemay. For exampl e, theinsurance company may have paid the claim or thefire department may
have determined that the fire was accidental . Those decisionsand opinionswould have to have had some
basesinfact that were either ignored, dismissed or not considered by the prosecution’sexperts. Otherwise,
chargeswould not have beenfiled. They may be even more probative of the defendant’ sinnocence than the
prosecution’sisof thedefendant’squilt.

For years, fireinvestigation wasthedomain of firechiefs, firemarshalsand insurance adjusters. Proof of
arson was by meansof |locating evidence of “thefiretriangle’, i.e., “ set fire, motive and opportunity”, though
not necessarily inthat order. Thoseinvestigators promulgated many theories of fire causation based ontheir
experiencesand observations. Forensic science, it wasnot. Scientistsand engineersinvolvedinfire
investigationsbecamevery critical of theorieswhich were not supported by scientific testing and validation.
Random match probability, double blind and other statistical scientific techniquesareused tovalidate most
scientific test methods such asDNA testing.? Then, after the U.S. Supreme Court’s 1993 decisionin
Daubert v. Merrill Dow,X the National Fire Protection Association (NFPA) sought to bring scientific
validity tofireinvestigation by promulgating “ NFPA 921 Guidefor Fireand Explosion Investigations’.
NFPA 921 isastandard establishing asystematic Daubert-styl e scientific approach and methodol ogy for
conducting aninvestigation of afirescene.

NFPA 921 did away with many of the unproven rulesof thumb that fireinvestigatorshad been relying onfor
years. It provided ascientific procedure for conducting theinvestigation.! In doing so, it sought to restrict
the conclusionsof fireinvestigators based on those principles accepted in the scientific community. NFPA as
astandardsorganization isso well recognized in thefire prevention and protection field that most
prosecution expertswill swear by NFPA 921 astheir bibleor elserisk their jobs. The defense should

require them to do so becauseit isthemost powerful tool for crossexamination available. Every attorney
defending an arson case should have acopy of NFPA 921 to introduce asan exhibit. Copiesareavailable
fromthe NFPA .22

Strict adherenceto the scientific method under Daubert hasbeentheruleinthefedera system since 1993.
Inthe Eleventh Circuit Court of Appeals, thefederal court inthecivil arson case of Michigan Millers
Insurance V. Benefield applied Daubert in uphol ding the exclusion of thetestimony of adefense expert for
not following NFPA 921.2 Inthe 2004 civil non-arson fire case of Truck | nsurance Exchange .
Magnetek, Inc., the Tenth Circuit Court of Appeal saffirmed atrial court’sdecisionto throw out expert
opinionswhich werebased on thelong-standing theory of pyrolysis(that amaterid, under certain
conditions, can self-ignite at atemperature bel ow amaterid’s established ignition temperature). Thedefense
had introduced conflicting studiesto arguethat thetheory was not sufficiently reliable.

Some state courts are becoming aware of thelack of acceptance of certain fire causation theoriesand have
dismissed casesin which fire expertshavereied on them. Michigan hasthe same statutory rulefor
admissibility of expert testimony asWisconsin.2 Inthecivil arson case of Ronald Taepkev. Lake Sates
Insurance Company, the Circuit Court applied the Daubert rule and entered an order on December 8,
1999 excluding the opinion of theinsurance company’sexpert becauseit did not conformto NFPA 921.
The casewas not appealed.’®* Many states have adopted Daubert.X” Wisconsin has not.2
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InWisconsin, the state courts are given broad discretion to admit expert opinions, i.e., “[i]f scientific,
technical, or other specialized knowledgewill assist thetrier of fact to understand the evidenceor to
determineafact inissue, awitnessqualified asan expert by knowledge, skill, experience, training, or
education, may testify theretointheform of an opinion or otherwise’ .22 Scientific evidenceisadmissibleif:
(1) itisrelevant, s. 904.01, Stats.; (2) thewitnessisqualified asan expert, s. 907.02, Stats.; and (3) the
evidencewill assist thetrier of fact in determining anissueof fact, s. 907.02, Stats. Reliability isnot a
prerequisitefor admissibility.2

Thereispressurein theWisconsin legidature to adopt someform of Daubert. SenateBill 49, aDaubert-
stylebill, wasintroduced in the Wisconsin Senatein 2004. It required the scientific method of Daubert be
adopted in state civil court proceedings. Criminal caseswereexempt. However, thebill wasvetoed by the
governor.

Therefore, thedefensein an arson casein Wisconsinislimited severely on theability to discredit prosecution
witnesseswho testify based ontheir “ experienceand training” rather than the scientific protocol of NFPA
921. Nevertheless, most of these expertsbelong to NFPA and swear by NFPA 921 astheir bible.
Therefore, prosecution expert witnesses should be queried at length at the preliminary hearing asto whether
they followed NFPA 921 inarriving at their conclusionsand that in their opinion, not to do so, (1) would not
be something aqualified expert infireinvestigation would do nor (2) would an opinion from such an expert
berelevant or (3) assist atrier of factinan arsoninvestigation infinding thetruth.2 A negative responseon
any oneof those e ements may exclude such an expert’sopinion that did not conform to NFPA 921.
Inpreparation for trial, prosecution experts' filesshould be scrutinized to find instanceswherethe standard
wasnot followed. If instances arefound, pre-trial motions should be brought to excludetheir testimony asin
Benefield or Taepke.

Thefollowing sectionsof NFPA Standard 921 (2001 edition) are sometypical broad areasof inquiry:
1.3.45 Thisisthescientific definition of “fire”. Every investigator should know it by heart.

2.2 recommendsthe” scientific method” for fireinvestigation. Any deviation fromit would be contrary to
the standard. An arson expert who admitsto basing hisopinion on his* experience’ rather thana
“scientific method” should be examined on hisreasonsfor rejecting the scientific approach.

2.3.1 recommendsthat thefirst step in any investigation isto determine cause.

2.3.4 mandatesthe use of inductivereasoningto anayzeonly objectivefacts. Thiswasnot followed by
the expert in Taepke.

2.3.5 requirestheinvestigator to devel opeatheory of fire cause based only on objectivefacts.

2.3.6 requiresthetheory to betested by comparingit to al known facts, both objective and subjective.
A finding of “undetermined” isrecommended for theoriesof fire causethat don’t meet thetest.

3.1 urgestheinvestigator to useall availabletechnical literatureto interpret the evidence. Thisgives
investigatorsfreereinto go outsidethe standard for basesfor their conclusions. Followingthisrule, the
Truck Insurance Exchange court rejected even the NFPA guidelineswhererecent fireliterature
showed that therewas disagreement among scientistsover thevalidity of pyrolysisasacausation
theory.?

15.1istheaccepted procedure to determinetheorigin of afire.
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16.2.5 cautionstheinvestigator that the method whereby one determinesthat afirewasset by a
processof “dimination of al accidenta causes’ canrardly bejustified scientifically. Thiswasthefederd
court’sbasisfor regjecting the arson expert’ sopinion in Benefield.

19.4.8 cautionsthat motive and opportunity are separateinquiriesto bemade ONLY AFTER theinitial
inquiry into whether thefirewasaset one. Motiveisnot intent but pointsto thosewho are suspects,
i.e., they had areasonto set thefire2 Motiveindicatorsarenot to be used inthefirst inquiry. Thiswas
theMichigan court’s primary basisfor rejecting the arson expert’sopinion in Taepke.

Prosecution witnesses' filesshould be studied to determinewhether they began aninvestigationinto
suspects motivesbeforethey arrived at adetermination of thefire’scause. A prosecution’sexpert may have
worked backwardsfrom motiveto cause, i.e., hemay havefound asuspect with alist of priorswith motive
and opportunity before he solidified hisconclusion that thefirewasaset one.

Thoseelementsare usualy all tried together. However, adefendant may have severefinancia setbacksthat
would give him astrong motiveto set thefire. Neverthel ess, the prosecution may embellish that motive
indicator to overcomeweak evidence of aset fireleading to awrongful conviction. Thisisparticularly
effectivewhen the defendant hasalist of priors. Prosecutorsarewel | awarethat defense counsd will advise
their client againgt taking the stand in such aninstance, leaving the prosecution’s proof unchallenged.

A motion should bemadein EVERY ARSON CASE under thisNFPA sectionthat thetria be bifurcated
into 2 stages, i.e., oneon whether thefirewasincendiary and, if so, then whether thedefendant did it
intentionally. In that way, any motiveindicatorsthe prosecution may wish to bolster itscase over weak
causation evidence cannot beintroduced into the original phase. If the prosecution then failson the
incendiary stage, the caseends.

NFPA 921 isa so very detailed so asto discredit many old rules of thumb relied onin the past. For
example

4.16.4.1 cautionstheinvestigator not to assumethelowest burn pattern identifies absol utely the point of
originof afire.

4.17.7.2 advisestheinvestigator to consider the possibility that burning debristhat hasfalentoalower
level may beacause of alow burn pattern.

6.9.6 advisestheinvestigator of theunlikelinessof ahigh resistivefault to befound after afirethough
they can beacause of afire.

6.12.5.2 cautionstheinvestigator not to rely on the appearance of an electrical conductor to determine
whether it was properly grounded but requiresthat specific testing be doneto confirm grounding
conditions.

14.5.3.4 advisestheinvestigator to take comparison samples of surrounding material for testingto
eliminatevolatile productsfrom thematerial from any accel erantsthat may have been used to causethe
fire

14.10.2.1 advisesof the only accepted test methods of gas chromatography that adequately
characterize petroleum distillate accel erants.

14.10.2.2 liststhe accepted test method of mass spectrometry.

Notethat the above citationsareall to civil cases defended by insurance companies. The damagesarefixed
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(property lossonly) leaving norisk of excessiveexposureif tried or appealed. Like prosecutors, insurance
defense counsel have nearly unlimited resourcesto hireexperts. Crimina defenselawyersinarson cases
rarely have such luxury. Therefore, | would urgecrimind defenselawyersto research thecitationsto civil
arson and fire subrogation cases. An unwitting aly, fireinsurance companieshavethewherewithal to hire
expertsto raise successful NFPA 921 challengesto their opponents’ claims. Those citationscan provide
invaluableass stance not only in crossexamination of the methodol ogy and theory of the state’sexpertsbut
inany apped brought over atria court'sfaluretogrant relief.

Another inquiry to bemadeonfilereview iswhether the prosection’sexpertsarerelying on witnesses other
than the police. Insurance adjustersareinterested in an arson charge, especially when theinsured himself is
asuspect. A conviction voidspolicy coverage. Therefore, one should review thefilesto seewhether a
statutory demand was made by the prosecution for theinsurance company’ sfile, and, specifically, whether a
sworn examination of theinsured was demanded by theinsurance company. Such an examination, if
requested be done by the palice, raisesaFifth Amendment question that theinsured was being forced to be
awitnessagaingt himself in order to makeaclaim under hispolicy. The same question canberaised if
statementsof theinsured in making aclaim under hispolicy are used by the prosecution to formabasisfor
thecriminal charge. It would beasurprisetofind apaper trail of contactsin thefilesbetween the police and
theinsurance company urging theinsurance company to obtain evidencethat the police could not otherwise
obtain. However, it'salwaysworth an argument to suggest that it happened if the demandsto theinsureds
are coincidentally and chronologically linked to callsfrom the police or firemarshal’ s office. A motionto
suppressthe statementswoul d be appropriateif thelink actually ismade.

The defense should be cautious about conducting an independent investigation of thefire sceneor debris.
By thetimethe defense getsto the scene, things have been changed or handled so much that it may betoo
lateto conduct an investigation with reliable conclusions. Indeed, it may make mattersworsefor the
defense since any inspection, if relied upon by defense experts, can be used to impeach themif the
prosecution can show the scene had been changed. Indeed, defense experts may be detrimental to the case
because of the limited testimony they can offer. Instead, defense counsel are urged to explorethebasisfor
any conflicting fire causation theories posed by thefire department or insurance companies. Fire
departmentsand insuranceinvestigators are more apt to conduct their investigationsfollowing NFPA 921
sincethey aremore concerned with preventing fireand limiting losses. Fire marshalsconduct their
investigationsinanticipation of crimind litigation. Thefiremarshall may have overlooked or ignored key
factsfound by thefire department or insurance companiesthat conflict with the prosecution’stheory.

Then there' stheissue of reports. Many attorneysask their expertsto prepare short reportsto forcethemto
definethekey factsand scienceto support the conclusionsthey will giveat trial .2 However, thereisno
requirement to prepare areport. The prosecution’sfilemay just be an accumulation of raw datathat will
cometogether in an ord opinion from thewitness stand. Therefore, to avoid surprises, | recommend that the
defense bring amotioninlimine asking the court to order the prosecution’ sexpertsto submit written reports
of facts, scientific basisand conclusionsthat they will belimitedtoat trial.

Attrial, the prosecution may ask for an order to sequester the defense witnesses. If the defense does not
ask for reciprocity, the prosecution’sexpert will be ableto advisethe DA during cross examination of
defensewitnesses. So defense counsel should ask that the prosecuti on witnesses be sequestered aswell.
Voiredireof the prosecution witnesses should be conducted and motions made as above and instructions
requested appropriateto the facts necessary to support those motions.

Courtsadopting Daubert and NFPA 921 asthe standard for arson trialswill move agiant leap towards
ensuring that the purpose of such atria istofind thetruth, not adversaria entertainment for thejury. Until
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then, thetruthwill belong to the best salesmen (and strategists) in the courtroom.
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