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the Criminal Jury Instruction Committee meetings on behalf of the Sate Public Defender.

The Committee approved arevised version of SM-16. Thisisaspecia materia digesting thelaw
concerning collateral attackson prior convictions. Such collateral attacks have becomeacottageindustry in
OWI casesbecausethe number of valid priorsaffectsthe penalty for the charged offense and, inthe case of
fifth offense or greater, could affect whether the current chargeisafel ony or misdemeanor. Themost

notabl e aspect of therevised version of the SM isthe Committee’ sstrugglewith Statev. Deilke, 2004 WI
104. Deilkeheldthat challenging aprior OWI convictionin the context of acurrent OWI prosecution may
congtitute abreach of the pleaagreement inthe prior case. The SM reflects some disquietude about the
opinion. It notesthat Deilke does not alow the prior conviction to be challenged as part of the new
prosecution and that the authority to reopen convictionswherethe sentence hasbeen fully servedisunclear.

The second degree sexual assault instruction—J.1. No. 1208—wasrevised to provide three supplemental
alternative explanations of theforceor threat of forceelement. Thefirst aternative addressesthe
prototypical forcethat “ compelled thevictimto submit.” The second concernsforcefromaprior event that
“continued toweighon” thevictim. Thefinal optionisforciblesexual contact. The Committeetook this
approach in an attempt to harmoni ze court decisionsthat provided severa disparate explanationsof the
element. Depending onthefactsof aparticular case, it may beinappropriateto utilize any of thesethree
aternatives. Conversdly, it may be appropriateto submit morethan one of these explanations.

After discuss onsspanning severa meetings, the Committee mademodest revisionsin the eyewitness
identificationinstruction—-J.1. No. 141. The changes could be viewed asmore stylistic than substantive
athough theinstruction now cautionsthejury that identificationisanissueinthecaseand “you should giveit
your careful attention.” Theinstruction also statesthat the credibility of anidentification witnessshould be
considered “inthe sameway you consider credibility of any other witness.” The changesagreed upon are
primarily adapted from theidentificationinstruction in the 1980 draft of Pattern Criminal Federal Jury

I nstructions approved by the Seventh Circuit.

The Committee had considerable difficulty agreeing onthe proper approach totakein craftingan
ingtruction. Somemembersfelt any identificationinstruction at al wasunnecessary and that the general
credibility of witnessesinstruction (J.1. No. 300) wassufficient. That view wasunsatisfactory tothe

maj ority of the Committee given the specia importance of eyewitnesstestimony and remaining questions
about itsreliability.

However, the Committeewas not willing to develop alengthy list of factorsthat should beconsideredin
weighing reliability. Instead, the Committee believed that advocacy by counsd isamore appropriate
method to stress particul ar factorsthat bear on accuracy of theidentification. Therewas debate about
whether one particular factor—cross-racid identification—warranted inclusonintheinstruction. The



Committeewasawarethat in Satev. McMorris, 213 Wis.2d 156, 170 & n. 9, 570 N.W.2d 384 (1997),
the Wisconsin Supreme Court had identified cross-racial identification asacircumstance warranting concern
about therdliability of theidentification. Intheend, that judicia statement was deemed inadequateto justify
specid mentionin apatterninstruction, especially whenthe McMorrislanguage was compared to decisons
insupreme courtsof afew statesthat expressly directed aninstruction cautioning factfinders about the
reliability of cross-racia identification.

Ultimately, the Wisconsin appel late courts' apparent lack of concern about thetext of No. 141 or eventhe
submission of suchaningtructioninthefirst place deterred the Committee from making major changesinthe
current form of theinstruction. For example, afew Committee membersinitialy felt jurorsshould betold to
evaluate eyewitnessidentificationswith specia caution. That concept could be compared toWis. J.1. No.
245—thetestimony of accomplicesinstruction that informsjurorsthat such testimony should be considered
“with cautionand great care, giving it theweight you believeitisentitled toreceive.” However, No. 245is
supported by caselaw; no similar Wisconsin decision supports utilizing thislanguage regarding i dentification
evidence.

Theaction of the Committee does not mean that therevised version of No. 141 will beinvariably used for
theforeseeablefuture. Firdt, at |east two cases on the current Wisconsin Supreme Court docket bear on
eyewitnessidentifications, and the decisionsin those casesmay yet changethelegal landscapeinthisarea.

Moreimportantly, thetext of No. 141 only emphasizesthe need for trial counsel to devel op arecord,
including proffered expert testimony, about therdiability of identificationsand theimplicationsof particular
factorsinfluencing theidentificationin each case. Such arecord can then be used to request nonpattern
language, including acautionsimilar tothat in J.I. No. 245. In short, zealous advocacy by defense counsel
at thetrial and appellateleve could ultimately result in decisionssupporting, if not requiring, stronger
identificationingructions. Il
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