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IMPEACHMENT
By: Michele LaVigne and Craig M astantuono*

IMPEACH - 1. to chalenge or discredit (a person’s honor, reputation, etc.) 2. to challenge the practices or
honesty of; to accuse. -New World Dictionary

IMPEACHMENT OF WITNESS - To cdl into question the veracity of awitness, by means of evidence
adduced for such purpose. A witness may be impeached with respect to prior inconsstent statements,
contradiction of facts, bias, or character. -Black’'s Law Dictionary

The credibility of awitness may be atacked by any party, including the party cdling the witness. sec.
906.07 Wis Stats.

Basic impeachment aress.
a bias and interest
b. prior convictions sec. 906.09 Wis.Stats.
C. prior instances of untruthfulness sec. 906.08(2) Wis.Stats.
(not to be confused with testimony under 904.04)
d. prior inconsistent statements sec. 906.13 Wis.Stats
e prior inconggtent actions
(didn’t call the police for aweek)
f. impaired perception or recall
- witnessis “ mistaken”
s} reputation or opinion for untruthfulness sec. 906.08(1) Wis.Stats.
h. treatises (for experts)
i.e. — other redly smart people disagree with you

PRIOR INCONSISTENT STATEMENTS
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Thisisthe most frequent area of impeachment.. When a witness testifies inconsistently with what he has said
previoudy in an interview, report, or other prior satement, heisusudly trying to *hep’ his case from the
witness tand. Alas, this happens dl the time and opposing counsel cannot tolerate it. The witnessistrying
to embdllish, or change, what he said earlier. Fortunately, thisis something we have dl dedt with before —
and your judges and juries have dedlt with it before aswell. No one likes someone who changes his story
about something important.

Upon hearing testimony that the lawyer believesisinconsstent with a prior statement, the smart lawyer
takes following three steps. (Sometimes these steps are known as the 3 Cs. Commiit, Credit, Confront. It's
easy to remember that way, but strains the English language a little too much for our taste.)

1. Recommit - Link thewitnessto the bad testimony - that way he won't be able to say he
didn't mean it later. Thisdso refreshes the judge or jury’s memory of the tesimony if it was said during
direct and the opponent lawyer is now crossing the witness. Thisfirst step is easy, Smply repest the
testimony: “Officer W. today you have tetified that Mr. Client struggled with you when you arrested him?”.
Don't make too big aded out of this step: it’s not time for drama yet, and you don’t want to put the witness
too much on the defensive.

“Today you are saying...” —when you recommit, be sure that you make it clear that the testimony is
today’sverson. Thiswill help creste the inference that today’ s verson is Smply that — today’ s verson, not
the truth.

WARNING: Get it right. Use the witness s exact words. Y ou don't want to start off your impeachment
with the witness saying “ That’s not what | said.”

2. Accredit - Build up the source of the prior statement. Give the source of the prior Statement as
much credibility as possble. Thisis usudly easy, ance the witnessis the one respongble for the source of
the prior statement. Accredit through importance, duty, and/or proximity intime. Impeachment by prior
satement is awar between the two statements, and you generally want the prior statement to win.

Police reports - If the source of the prior statement is a police report, go through dl the reasons police
reports are important and how cops are trained to write them well, why they are necessary, and how in this
case the report was written just after the incident occurred, when recollection was immediate and the officer
was getting the information first hand. Make sure that you mark the prior source if it isthe witness' own
report, and show it to him. We want him to authenticate the report and tell thejury that it isindeed his report
of thisincident. Be careful here - it is easy to fdl into the trgp where we impeach the heck out of the officer
and end up making him look like he wrote a crappy report.  Remember — the report is good; the testimony
is bad.

Testimony - If the prior source is testimony, go through the oath given prior to testifying, the importance
that the witness assgned to testifying in court, and the nearnessin time of the testimony to the incident.
Agan, be careful. We don't want the jury to think the witnesslied the firgt time she testified; we want them
to think she!slying now.

The second step, accrediting, is the most important of the three steps. If this second step is done well, the

witness will not have credibility when he triesto say that his current satement isthe red truth. Accredit or
build up the prior satement well, and it will win every time.
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TAKE YOUR TIME: Don't get anxious to get to the exposure, which will be less explosve and
anticlimactic unless proper atention is given during the second step. Let drama build dowly as you go
through this step - the smart witness will eventudly redize where you' re going, but it won't matter now
because you dready committed him to the bad testimony in step one.

3. Expose - Exposethe prior inconsstent statement. Thisisthe payoff for the hard work in step
two. The fun gep. Tdl the witnesswhat he said in the prior statement. The inconsistency will spesk for itsaf
at this point. Pause for drama, and move on to awhole different area. Don’'t ask another question on this or
the witness will wiggle. Don't ask if he lied, or why he didn't fedl it necessary to put it in the report, or
anything cute. If the prior source has an omisson rather than a statement, state the omisson: “ Officer, your
report doesn’t say anything about a struggle during arrest, does it?’

Added dance steps:

What istheintervening event that caused the change in testimony? Very often it's meeting with the
DA to discussthe case prior to trid. 1t could be something that has created bias or motiveto lie (thisisway
cool because you get to use two types of impeachment a one time). 1t could be something as smple asthe
passage of time and the human tendency to fill in the blanks. Though we never ask the ultimate question, we
want the jury to see the relationship between the intervening event and the “new and improved” testimony.
These question(s) can be placed before the confronting question or after. This question must be carefully
crafted to ask only about objectively verifidble or obvious facts. “Y ou made the first satement in March,
20047" “Today is May 14, 20057’

A seriesof smaller inconsistencies — Sometimes witness s tesimony isfilled with anumber of minor
inconsstencies that standing aone would be not worth impeaching about. But when taken together, these
incong stencies can be powerful evidence that TODAY'’ S testimony is, uh, in error.

To be effective, these incons stencies must be showcased together. One technique isto start with the
Accrediting portion — A year ago you spoke with Officer W./ Y ou told him what you saw/ Y ou wanted to be
helpful etc.etc. Then go through the inconsstenciesone a atime Firs, Commit (“Today you say”) then
Confront. (ayear ago you said). Do it with each inconastency. “Today you say X.” “A year ago you sad
Y.” “Today you say X.” “A year ago you sad Y.” Thiscan be afun riff.

Use visuals — Visuds ads can be very effective when you are impeaching about prior incongstent
gatements (Actudly, visud ads can be effective dl thetime) A rdaively smple visua ad can show the
evolution of a satement and the intervening event. Power Point works well here (especidly with thefly in
feature), but you can use paper, marker, and velcro IF you plan ahead and make the exhibit look like some
thought went into it. By the way, courts like visuds, if they are done well. “ Increased flexibility in the use of
educationd devices will probably result in courtroom findings more consonant with truth and law.” Verizon
Directories Corp. v. Yellow Book USA, Inc. 2004 WL 1855075. If you don't believe this, go watch a
avil trid.

Some additional thingsto remember:

LISTEN to the witnesses testify — quit writing down everything. Y ou cannot spot incongstencies when you
are trying to be a court reporter.
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Know your audience —in abench trid or motion hearing, you may want to cut down on step two — judges
know this stuff better than juries. But you should aso know your judge and play to his or her persondity.
Isthis ajudge who really rewards preparation? Play to that. Isthisjudge new to the crimina bench? Then
don’'t shorten the steps — train the judge on the importance of inconsistencies.

Anticipate the inconsistencies and prepare for them. This preparation flows from your theory of defense,
which of course anticipates the theory of prosecution. When you understand the theory of prosecution, you
can figure out the weaknesses of their case, and where their witnesses will haveto lie, cheat, embellish, and
‘weasdl up’ their testimony. Record al the prior reports, transcripts and other sourcesin your cross exam
notes for each witness. Be ready to have the prior source in hand in aflash.

Prior inconsstent statements are admissible as substantive evidence. see sec. 908.01(4)(a)(1) Stats., &
Vogel v. Sate, 96 Wis.2d 372 (1980). This means that you can move the prior source into evidence in front
of the jury, show it to thejury, call awitnessto proveit up, or whatever other fun things you can think of. It
adso meansthat if the witness denies the prior satement, finish your cross, excuse the witness, get the prior
inconsigent statement admitted as evidence, and show it to the jury. For proper reminder to the jury and
aso just for yuks, try looping the prior inconsistent statement into subsequent questions after the
impeachment.

Pick your battles. Decide which inconsgstencies cdl for impeachment — you may choose to avoid
inconsstencies on minor or collaterd stuff. Always be sure that the prior statement isindeed incons stent
with the testimony. With dl this dramaand build-up going on, you must deliver the goods in step three.

Another big one: IMPAIRED PERCEPTION OR RECALL

For along time, we have known that a witnesswho is dead certain that your client was assailant can also be
dead wrong. Luckily, the rest of the world is starting to figure it out too. It isimperative that you be able to
impeach about factors that could have impaired the witness s ability to see, hear, recdl, or identify.

Break these down and present them one a atime. Keep them objective. Don't ask whether it was dark
(she'll say “1 could se€’); ask whether it was 11 p.m. Don't ask whether the street was lit; ask about the
nearest street light being 75 feet away (you know this because you measured). TAKE YOUR TIME.

Don't even think about asking the witness whether any of these factors could have impaired her perception.
We guarantee you that she will say they didn’t, she saw dlearly, she's certain.

If you have an expert, you will dso have to dicit testimony from the “ eyewitness’” about how the

identification was made. Make sure that the testimony about the identification is clear so that the jury can
connect it up when the expert tedtifies.

Impaired perception or recall perception impeachment should be prepared before jury selection even
begins.

A FEW BASIC RULESFOR ALL IMPEACHMENT

Have some fun.
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Remember your audience. The jury needs to understand what you' re talking about.

Look forward to opportunities to impeach - overcome the fear factor involved with alying witness or

changed tesimony.
And take your time. ll
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