State of W sconsin,

Pl ai ntiff-Respondent -Petitioner,
V.

Paul E. Magnuson,

Def endant - Appel | ant.

REVI EW of a decision of the Court of Appeals. Reversed.

1. ANN WALSH BRADLEY, J.The petitioner, the State of

W sconsin, seeks review of an unpublished decision of the
court of appeals that reversed a circuit court order
denyi ng the defendant's request for sentence credit.: The
State contends that the defendant is not entitled to
sentence credit since he was not in custody while rel eased
on bond to honme detention with electronic nonitoring. W
determ ne that an offender's status constitutes custody for
sentence credit purposes when the offender is subject to an
escape charge for |eaving that status. Because we concl ude
that the defendant here was not in custody, we reverse the
court of appeals.

2. The relevant facts are not in dispute. The defendant,
Paul E. Magnuson, was charged with eight counts of
securities fraud on January 17, 1996. Bail was set at
$12, 000 per count, for a total of $96,000. Unable to post
bai |, Magnuson renmained in jail.

3. Trial preparation in this securities fraud case

requi red Magnuson's exami nation of thousands of pages of
docunents and conputer records. However, institutional

rul es that prohibited access to nore than two to four

i nches of docunents per visit rendered such preparation
difficult. As a result, Magnuson's attorney filed a notion
requesting bail nodification and reduction.

4. The circuit court nodified bail to a $10,000 signature
bond on each count and required that others co-sign the
bond. As part of the bond, the court ordered Magnuson to
reside with either his Pastor, John O ark, or his other co-
signers. He chose to reside with Pastor C ark.

5. The court inposed additional conditions of release on
bond. Magnuson was subject to a nightly curfew that



confined himto the C ark residence between the hours of
7:00 p.m to 7:00 a.m A subsequent nodification extended
the hours to 9:30 p.m on Tuesdays to allow himto
participate in substance abuse counseling and to 11:00 p. m
on ot her days, provided that he was attendi ng church
activities. This honme detention as a condition of bond was
not pursuant to an order fromthe sheriff or the Departnent
of Corrections under Ws. Stat. 8302.425 (1997-98).=

6. Magnuson was formal |y supervised by a bail nonitoring
program and was required to wear an electronic nonitoring
bracelet to ensure his presence within the C ark hone
during his curfew hours. The el ectronic bracel et sent
signals to nonitoring officials every 16 seconds and

al | owned Magnuson a roam ng range of 75 feet fromthe
nonitor installed in the home. Oficials fromthe D vision
of Intensive Sanctions (DI'S) were responsible for detecting
any violations of the nonitoring, although Magnuson was not
formally placed within the DI'S program

7. As a participant in the bail nonitoring program
Magnuson was obligated to contact bail nonitoring
authorities every norning and submit to urinalysis as
directed. The authorities also required face-to-face
contact at |east once a week. Other conditions of bond
requi red Magnuson to: 1) participate in drug and al cohol
treatnment; 2) surrender his passport; 3) renmin in Dane
County during non-curfew hours; 4) avoid contact wth naned
victinms; 5) refrain from possessing or consun ng any

al cohol or drugs; 6) namke all schedul ed court appearances;
and 7) refrain frominvolvenent in further crimnal
activity.

8. The circuit court released Magnuson on bond to the care
of Pastor C ark on June 12, 1996. He subsequently pled no
contest to three of the original eight counts of securities
fraud. Magnuson remai ned under Clark's care until Decenber
11, 1996, when the pastor notified bail rnonitoring
authorities that he di sapproved of Magnuson's behavi or.
However, Pastor Clark reported no violations of the

si gnat ure bond. Magnuson was ordered back into custody the
foll owi ng day and cash bail was set at $25,000 on each of
the three counts. Unable to post bail, he remained in jail.

9. The circuit court l|later sentenced Maghuson to an
aggregate term of eight years inprisonnment, followed by
seven years probation, and granted 229 days of sentence



credit for the tine he spent in jail. Magnuson subsequently
filed a post-conviction notion seeking sentence

nodi fication and credit for the six nonths he resided with
Pastor Clark as a condition of his bond. The court denied
the notion, concluding that this hone detention with
electronic nonitoring as a condition of bond did not
constitute custody for sentence credit purposes.

110. Magnuson appeal ed the deni al of additional sentence
credit, and the court of appeals reversed. In an
unpubl i shed opinion, the court repeatedly expressed

di sfavor with State v. Collett, 207 Ws. 2d 319, 558 N W 2d
642 (Ct. App. 1996), which adopted a case- by-case anal ysis
to determ ne whether a defendant is in custody for purposes
of sentence credit. State v. Magnuson, No. 98-1105-CR
unpublished slip op., 5-7 (Ct. App. Feb. 18, 1999). Noti ng
that it was neverthel ess constrained to foll ow precedent
and to apply the Collett test, the court of appeals

concl uded that the bond conditions to which Magnuson was
subj ect were restrictive enough to constitute the
“functional equivalent of confinenent." |d. at 6.

11. This case presents two issues. The first issue
addresses the definition of custody for purposes of
sentence credit under Ws. Stat. 8973.155. The second issue
requi res an anal ysis of whether Magnuson's bond conditions
satisfied the definition of custody, thereby entitling him
to sentence credit. Statutory interpretation and the
application of a statute to particular facts present
guestions of |law that we revi ew i ndependently of the
determ nations rendered by the circuit court and the court
of appeals. Kierstyn v. Racine Unified Sch. Dist., 228 Ws.
2d 81, 88, 596 N.W2d 417 (1999); Meyer v. School Dist. of
Col by, 226 Ws. 2d 704, 708, 595 N.W2d 339 (1999).

112. W begin our analysis of the first issue with an
exam nation of Ws. Stat. 8973.155. This statute governs
sentence credit and states in relevant part:

(1)(a) A convicted offender shall be given credit toward
the service of his or her sentence for all days spent in
custody in connection with the course of conduct for which
sentence was inposed. As used in this subsection, "actual
days spent in custody"” includes, without limtation by
enuneration, confinement related to an offense for which
the offender is ultimately sentenced, or for any other



sentence arising out of the sane course of conduct, which
occurs:

1. While the offender is awaiting trial;
2. Wile the offender is being tried; and

3. Wiile the offender is awaiting inposition of
sentence after trial.

13. Qur initial step in statutory interpretation focuses
on the plain | anguage of the statute to discern the
legislative intent. Beard v. Lee Enterprises, Inc., 225
Ws. 2d 1, 10, 591 N.W2d 156 (1999). Here, the plain

| anguage of Wsconsin Stat. 8973.155(1)(a) does not
explicitly define custody. However, nunerous cases have
interpreted the sentence credit statute and concl uded t hat
t he plain meani ng of custody under the statute corresponds
to the definition of custody contained in the escape
statute, Ws. Stat. 8§ 946.42.

14. In State v. Glbert, 115 Ws. 2d 371, 378-79, 340
N.W2d 511 (1983), this court first encountered the issue
of determ ning what constituted custody for sentence credit
pur poses and defined custody by reference to the escape
statute. Section 946.42(1)(a)2 defines custody to include:

[Without Iimtation actual custody of an institution,

i ncluding a secured correctional facility, as defined in s.
938.02(15m . . . a secure detention facility, as defined
ins. 938.02(16) . . . or of a peace officer or institution
guard and constructive custody of prisoners .

tenporarily outside the institution whether for the purpose
of work, school, nedical care, a | eave granted under s.
303.068, a tenporary |leave or furlough granted to a
juvenile or otherw se.

115. The Gl bert court also referenced the dictionary
definition of custody, but courts thereafter have settled
on the statutory definition, consistently referring to the
escape statute for guidance. See e.g., State v. Cobb, 135
Ws. 2d 181, 184-85, 400 NW2d 9 (Ct. App. 1986); State v.
Pettis, 149 Ws. 2d 207, 209-11, 441 N.W2d 247 (C. App.
1989); State v. Sevelin, 204 Ws. 2d 127, 135, 554 N W 2d
521 (Ct. App. 1996). The statute aptly incorporates the
dictionary definition and is not inconsistent with it.
Pettis, 149 Ws. 2d at 210.




116. Although G lbert intended to provide clear guidelines
for determ ning custody in the context of sentence credit,
the court in State v. Collett neverthel ess enpl oyed the
sane statutory definition of custody found in Ws. Stat.
8946.42(1)(a) to set forth the requirenent of a case-by-
case anal ysis. 207 Ws. 2d 319, 324-25, 558 N.W2d 642 (C
App. 1996). Looking to the statute, the court determ ned
that the enunerated exanpl es of custody were "not
exhaustive but only illustrative.” 1d. at 324.

17. At issue in Collett were the restrictions placed on a
Department of Intensive Sanctions (DI'S) participant and
whet her those restrictions constituted custody, thereby
entitling the participant to sentence credit for tinme spent
in the DIS program Characterizing the Glbert rule as
“inmpractical ,” the Collett court enbarked upon uncharted
waters and established a new test to determ ne custody for
pur poses of sentence credit.

18. This test requires circuit courts to evaluate the
specific restrictions on an offender's freedomand to

exanm ne whet her they represent "the functional equival ent
of confinenent"” and are "so substantial as to amount to
being | ocked in at night or its equivalent." 1d. at 325.
Since the Collett court did not have a fully devel oped
record of the particular DIS restrictions in the case, it
remanded to the circuit court for a determ nation pursuant
toits newrule of whether the defendant was in custody for
sentence credit purposes. [d. at 325-26.

119. In this case, the State maintains that for sentence
credit purposes, courts should continue to utilize the
definition of custody found in the escape statute. The
State contends that by dispensing with the established
approach to defining custody, the Collett court has
replaced a bright-line rule wth case-by-case anal ysis that
i s "burdensone, unworkable and confusing."

120. Magnuson concedes the utility of adopting a bright-
line rule yet disagrees as to the precise rule this court
shoul d pronounce. He nmintains that the preferred bright-
line rule is one that supplenents the established approach
of referring to the escape statute with the additiona
requi renent that custody include all home detention with
el ectronic nonitoring.



21. Magnuson argues that the escape statute should be read
in pari materia with other statutes that provide for escape
charges, including provisions governing hone detention,
community residential confinenent, and intensive sanctions.
Accordi ng to Magnuson, all of the relevant statutes taken
in conjunction reflect the legislative intent to view hone
confinement under electronic nonitoring as custody.

22. We agree with both parties that a bright-line rule is
the better approach for determ ning custody in the context
of sentence credit. The Collett rationale for determning
cust ody, which requires sentencing courts to engage in
detailed inquiries as to the specific restrictions
presented in each case, inposes an unnecessary burden upon
t hose courts and hi nders consistency. Yet we do not adopt
whol esal e either party's articulation of a bright-1ine
rule.

23. The State advances a rule that fails to acknow edge
the "without limtation" |anguage of Ws. Stat.
8946.42(1) (a), |anguage that precludes the escape statute
frombeing as bright a line as the State naintains.
Moreover, the State's rule is stagnant and falls short of
recogni zing the evol vi ng nethods of custody in our crimnal
justice system

24. Al t hough Magnuson is cogni zant of the devel opi ng

nmet hods of confinenment, he focuses solely on one aspect,
hone detention with electronic nonitoring. His rule fails
to account for other custodial situations in which the

| egi sl ature has specifically indicated that an escape
charge wll lie. Additionally, Magnuson's bright-line rule
fails to offer clear contours as to exactly what degree of
el ectronic nonitoring it envisions.

25. Qur rul e enconpasses both precedent as well as the
devel opi ng net hods of custody and is intended to pronote
uniformty. We determne that for sentence credit purposes
an of fender's status constitutes custody whenever the

of fender is subject to an escape charge for |eaving that
st at us.

126. In establishing this definition, we nodify the
approach set forth in Glbert in that we do not limt the
inquiry to the definition of custody contained only in Ws.
Stat. 8946.42(1)(a). Instead, we acknow edge the inportance
of reading statutes in pari materia, as Magnuson suggests,



and include for reference other statutory provisions in
which the legislature has classified certain situations as
restrictive and custodi al by attachi ng escape charges for
an unaut hori zed departure fromthose situations.

127. Subsequent to G lbert, the |egislature has enacted
several statutes consistent with the G| bert assessnent of
cust ody dependent upon an offender's exposure to charges of
crimnal escape. This is consistent with the "w thout
[imtation"” | anguage of Ws. Stat. 8946.42(1)(a) because it
recogni zes nodern net hods of confinement.

128. For exanple, Ws. Stat. 8301.046(1) addresses the
comunity residential confinenment program describing this
programas a "correctional institution” and the residents
as "prisoners."” Under this provision, an offender placed in
community residential confinenment may be nonitored by

el ectronic surveillance. Ws. Stat. 8301.46(5). An escape
charge |lies upon unauthorized flight fromthe program Ws.
Stat. 8301.46(6).

129. Simlarly, Ws. Stat. 8301.048 provides that the
Department of Corrections (DOC) shall adm nister an

i ntensi ve sanctions program that inposes various sanctions
upon participants.? Sanctions may include el ectronic
nmonitoring, intensive supervision, mandatory substance
abuse treatnent, or a conbination of restrictions. WSs.
Stat. 8§ 301.048(3)(a). In addition, the failure to conply
with the inposed conditions of this program subjects the
of fender to a charge of escape under 8§ 946.42(3)(a). Ws.
Stat. § 301.048(5).2

130. Wsconsin Stat. 8302.425 governs hone detention and
al so provides for electronic nonitoring of persons in
detention. This provision requires placenent by the
sheriff, the superintendent of a correctional institution,
or the DOC and cl assifies persons placed in detention as
"prisoners." Ws. Stat. 8§ 302.425(3). Furthernore, "[a]ny
intentional failure of a prisoner to remain within the
[imts of his or her detention or to return to his or her
pl ace of detention"” qualifies as an escape. Ws. Stat. 8§
302.425(6). Thus, the aforenentioned statutes provide
additional reference points for circuit courts in

determ ning whether a defendant is in custody for sentence
credit purposes.®



131. Today we adopt a definition of custody that remains
true to precedent, yet also captures other custodial and
restrictive situations not enunerated explicitly within
Ws. Stat. §946.42(1)(a).< In sum we determine that for
pur poses of sentence credit an offender's status
constitutes custody whenever the offender is subject to an
escape charge for |eaving that status.

132. Having determ ned the appropriate definition of
custody for purposes of sentence credit, we next address
t he second i ssue of whether Magnuson's bond conditions
rendered himin custody according to our definition.
Magnuson asserts that the various conditions inposed upon
his rel ease on bond, particularly hone confinenment with
el ectronic nonitoring, transforned his release into

cust ody. Because the rel ease conditions of his bond did not
subj ect Magnuson to an escape charge under any of the
pertinent statutes and are not covered by the escape
statute, we disagree with his assertion.

133. Magnuson was not placed in a community residential
confinenment program under Ws. Stat. 8301.046. Unlike the
defendant in State v. Holliman, 180 Ws. 2d 348, 509 N W 2d
73 (Ct. App. 1993), who was both paroled to DS and pl aced
in a comunity residential program pursuant to a specific
agreenent, Magnuson was not placed in such confinenent
pursuant to any agreenent or directive of the DOC or the
sheriff.

134. Likew se, Magnuson was not a participant in the

i ntensi ve sanctions programunder Ws. Stat. 8301.048.

Al t hough he may have been nonitored by DIS officials within
a bail nonitoring program Magnuson was not actually
sentenced and placed in the DIS program |n addition, he
was neither directed by the DOC to participate in intensive
sanctions nor paroled to the program

135. Sinply because his bond included conditions simlar to
those in intensive sanctions does not render Magnuson a
participant in the program subject to an escape charge for
failure to conply with those conditions. If we were to
determ ne that conditions anal ogous to DI S sanctions
constitute custody, we would essentially find ourselves
back to square one, with a rule for determ ning custody as
anor phous as the Collett test, rather than the rule we have
adopt ed t oday.



136. Furthernore, Magnuson's nightly confinenment in Pastor
Clark's residence was not the equival ent of placenent in
hone detention pursuant to an order fromthe sheriff or the
DOC under Ws. Stat. § 302.425. Rather, his situation
closely resenbles that presented in State v. Pettis, 149
Ws. 2d 207, 441 N.wW2d 247 (C. App. 1989).

137. In Pettis, the defendant requested sentence credit for
the tine he spent in honme confinenment as a condition of
bail. Rejecting his request for credit, the court reasoned
t hat al though "Pettis could suffer certain |egal
consequences for violating his honme detention," exposure to
such negative consequences as a charge of bail junping did
not necessarily transformhis situation into one of
custody. 1d. at 212.

138. Although Pettis was decided prior to the enactnent of
Ws. Stat. 8302.425, its holding neverthel ess remains valid
when a defendant has not been placed in hone detention by a
sheriff, a superintendent, or the DOC as Ws. Stat.
8302.425 requires. Like the defendant in Pettis, Magnuson
woul d face charges of bail junping or possible alterations
of the conditions of his release for violating his bond
conditions. An escape charge would not |ie upon his
departure from hone detention or his violation of the

el ectric nmonitoring as a condition of bond. Thus, Magnuson
was not in custody under any of the statutes presented.

139. Magnuson maintains that the failure to satisfy the
requi rements of those specific statutes does not preclude
his entitlement to sentence credit. He asserts that we nust
then revert to an exam nation of the escape statute, under
which he is entitled to sentence credit. W are not

per suaded, however, that Magnuson's conditions of rel ease
on bond fall under the anbit of the escape statute.

140. Wsconsin Stat. 8 946.42(1)(a) requires that a person
be in actual or constructive custody under one of the
listed situations. Actual custody includes custody of an
institution, a secured correctional facility, a secure
detention facility, a peace officer, or an institutional
guard. |d. Magnuson's conditions of rel ease do not
correspond to any of those situations, and thus do not
constitute actual custody.

41. Magnuson's bond conditions al so do not constitute
constructive custody under the escape statute. Constructive



cust ody includes tenporary | eave for the purpose of work,
school, nedical care, or otherwise. Id. In releasing
Magnuson on bond, the circuit court considered several
factors and | ater explained that the nost significant
factor was Magnuson's need to assist counsel with tria
preparati on. However, release on bond for trial preparation
is not a tenporary release for any of the specified

pur poses.

142. Magnuson's situation is distinguishable fromthat of
the defendant in State v. Sevelin, 204 Ws. 2d 127, 554
N.W2d 521 (Ct. App. 1996). In Sevelin, the court
specifically granted the defendant a "furl ough"” to attend
i npati ent al cohol treatnent as part of bail nodification.
Id. at 130. The court noted that the defendant's rel ease
was undoubtedly tenporary and that he would be required to
return to jail upon leaving or conpleting his treatnent.
Id. at 133.

143. In this case, the court did not inpose a simlar

requi renment upon Magnuson. He was not required to return to
jail once he conpleted assisting counsel in trial
preparation. Furthernore, although Magnuson was al so
obligated to attend substance abuse counseling as a
condition of his bond, the court did not grant hima

furl ough or leave to specifically attend treatnent, as did
the court in Sevelin. Maghuson's rel ease on bond therefore
does not correspond to the type of release set forth in
Ws. Stat. 8946.42(1)(a) as constructive custody.

44. Magnuson next contends that the escape statute is, in
and of itself, broad, vague, and expansive. He seizes upon
the "without limtation" |anguage of Ws. Stat.
8946.42(1) (a) and argues that the expansive nature of the
statute covers his situation, even if not specifically
enuner ated as custody. He maintains that the statute may be
read to include situations in which there is no actual

physi cal restraint or control.

145. For support, Magnuson refers to cases that also

address the purported broadness of the statutory | anguage.
See State v. Hoffrman, 163 Ws. 2d 752, 760, 472 N. W 2d 558
(C. App. 1991) (noting that under plain nmeaning of escape
statute, actual custody does not define the entire scope of
the term custody for purposes of arrest). See also State v.

Scott, 191 Ws. 2d 146, 528 N.W2d 46 (C. App. 1995)
(custody upon |awful conviction of crine); State v. Adans,

10



152 Ws. 2d 68, 447 N W2d 90 (C. App. 1989) (custody
relating to arrest). These cases are of |imted useful ness,
however, for they do not address custody as it relates to
sentence credit.

146. Here we are confronted with a situation in which
Magnuson was subject to a charge of felony bail junping for
a violation of the conditions of his bond. He was not in
danger of being charged with escape under any applicable
statute. Al though Magnuson could suffer negative |ega
consequences for |eaving his honme detention with electronic
nmonitoring or for violating his other rel ease conditions,
we do not believe that these consequences transfornmed his
situation into custody for entitlenment to sentence credit.
Pettis, 149 Ws. 2d at 212.

147. In summary, we conclude that an offender's status
constitutes custody for sentence credit purposes when the
of fender is subject to an escape charge for |eaving that
status. W reject the burdensone case-by-case anal ysis
established in Collett and replace it with a rule intended
to provide clear guidelines for sentencing courts in their
determ nation of sentence credit.

148. Applying our rule to Magnuson, we conclude that his
conditions of release on bond, including honme detention
with electronic nonitoring, did not subject himto an
escape charge for any violation of bond conditions and
therefore did not render himin custody. Since Magnuson was
not in custody, he is not entitled to sentence credit under
Ws. Stat. 8973.155. Accordingly, we reverse the court of
appeal s.

By the Court.-The decision of the court of appeals is
reversed.

1State v. Magnuson, No. 98-1105-CR, unpublished slip op.

(Ct. App. Feb. 18, 1999) (reversing order of circuit court
for Dane County, Sarah B. O Brien, Judge).

2Unl ess otherwi se noted, all further references to the
W sconsin Statutes will be to the 1997-98 vol unes.

3At the tine of Glbert, the pertinent subsection of the
escape statute was nunbered 5(b), which defined custody.
That subsection has subsequently been anended and
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renunbered to 1(a). This change does not affect our
anal ysi s.

4A circuit court may no | onger sentence an of f ender
convicted of a felony occurring on or after Decenber 31,
1999 to intensive sanctions. See 1997 Ws. Act 283, 8§428.
However, the intensive sanctions programrenai ns ot herw se
in effect and is relevant for the purposes of this case.

5By recogni zing DI S placenent as custody, we disagree with
Collett's conclusion that DI'S participation does not
automatically constitute custody but rather nust be

determ ned based on the specific restrictions involved. 207
Ws. 2d at 325.

6 her situations to which escape charges and penalties
apply include Ws. Stat. 8303.10 (county work canp), Ws.
Stat. 8 303.065 (work release plan for prison inmates), and
Ws. Stat. 8938.538 (serious juvenile offender program.
However, these statutes are not directly at issue in this
case.

7

To the extent that prior cases have refused to grant
sentence credit for situations in which an offender woul d
be subject to escape charges under the aforenentioned
statutes, they are limted by our holding today. See State
V. Swadl ey, 190 Ws. 2d 139, 526 Nw2d 778 (C. App.
1994) (refusing to grant sentence credit for time spent in
home detention with electronic nonitoring under Ws. Stat.
8302.425). See also State v. O son, 226 Ws. 2d 457, 595
N.W2d 460 (Ct. App. 1999) (holding that the specific DS
restrictions at issue do not constitute custody by

enpl oyi ng Collett analysis).
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